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I.  INTRODUCTION 
 
In the United States, the patent grant terminates 20 years from the date of filing.2,3 
 
Once a first patent issues, the patent statutes do not permit a patentee to have a second, 
subsequent patent claiming the identical subject matter claimed in the first patent.  By judicial 
fiat, a subsequent patent claim to subject matter not patentably distinct from that of an earlier 
claim is not permitted, except under certain circumstances described below.   
 
As  the  precursor  of  the  Court  of  Appeals  for  the  Federal  Circuit  stated,  “[t]he  public  should  .  .  .  
be able to act on the assumption that upon the expiration of the patent it will be free to use not 
only the invention claimed in the patent but also modifications or variants which would have 
been obvious to those of ordinary skill in the art at the time the invention was made, taking into 
account the skill of the art and prior art other than the invention claimed in the issued patent. 
(Emphasis  in  original.)”4  The law of double patenting is consistent with this notion.   
 
This paper discusses the two types of double patenting – statutory and obviousness-type – as 
well as some of their procedural aspects. 
 
II. STATUTORY DOUBLE PATENTING 
 
35 U.S.C. §101  provides  that  “[w]hoever  invents  or  discovers  any  new  and  useful  process,  
machine, manufacture, or composition of matter . . . may obtain a patent  therefor  .  .  .  .”  
(emphasis added).  This statute prevents more than one valid patent from issuing to a patentee on 

                     
1  Alan J. Morrison is a partner, and Maria V. Marucci is an associate, at the New York firm of Cooper & 
Dunham LLP.  This article solely reflects the views and considerations of the authors, which should not be 
attributed to Cooper & Dunham or to any of its clients.    
 
2  35 U.S.C. §154(a)(2)  provides  that  “if  the  application  contains  a  specific  reference  to  an  earlier  filed  
application or applications under section 120, 121, or 365(c) . . . [the patent grant shall end 20 years] . . . from 
the  date  on  which  the  earliest  such  application  was  filed.”    35  U.S.C.  §154(c) provides that for applications filed 
before June 8, 1995, the term of a patent is the greater of 17 years from issuance or 20 years from filing.   
 
3  A  patent’s  term  can  be  extended  under  certain  enumerated  circumstances,  such  as  Patent  Office  delay  and  
delays due to the regulatory approval process. (See, e.g., 35 U.S.C. §§ 154 and 156). 
 
4  In re Longi, 759 F.2d 887, 892-3, 225 USPQ 645, 648 (Fed. Cir. 1985) (quoting In re Zickendraht, 319 F.2d 
225, 232, 138 USPQ 22, 27 (CCPA 1963) (Rich, J., concurring)). 
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the same, i.e., identical, invention, and is the statutory basis for the prohibition of double 
patenting.5 
 
For each claim in question, a test for statutory double patenting is whether that claim and a claim 
in a second commonly  owned  patent  recite  the  identical  invention.    That  is,  can  “one  of  the  
claims  []  be  literally  infringed  without  literally  infringing  the  other[?]”6  If so, then the claims do 
not cover the identical invention.7 
 
III. OBVIOUSNESS-TYPE DOUBLE PATENTING 
 
The law of obviousness-type double patenting prevents the patentee of a first patent from 
obtaining a second, valid patent for claimed subject matter which is not patentably distinct from 
the subject matter claimed in the first patent, unless the terms of both patents are coextensive.8  
The doctrine of obviousness-type double patenting9 is a judicially created one, and casts a wider 
net than statutory double patenting which is directed solely at claims covering identical subject 
matter. 
 
An obviousness-type  double  patenting  rejection  “prevent[s]  the  extension  of  the  term  of  a  patent,  
even where an express statutory basis for the rejection is missing, by prohibiting the issuance of 
the claims in a second patent not patentably distinct from the claims of the  first  patent.”  
(emphasis added)10,11,12 

                     
5  See, e.g., In re Vogel, 422 F.2d 438, 441, 164 USPQ 619 (CCPA 1970).   
 
6  In re Vogel, 422 F.2d at 441.   
 
7  Id.  
 
8  Terminal disclaimers, which are discussed below, can be used to overcome obviousness-type double patenting 
rejections.    
 
9  This  is  also  called  “non-statutory”  double  patenting.       
 
10  In re Longi, 759 F.2d 887, 892 (citing Carman Industries Inc. v. Wahl, 724 F.2d 932, 220 USPQ 481 (Fed. 
Cir. 1983); and In re Thorington, 418 F.2d 528, 163 USPQ 644 (CCPA 1969), cert. denied, 397 U.S. 1038, 25 
L.Ed.2d 649, 90 S.Ct. 1356, 46 USPQ2d 1226 (1970)).    
 
11  See, also, In re Berg, 140 F.3d 1428, 1431-1432 (Fed. Cir. 1998); and General Foods Corp. v. 
Studiengesellschaft Kohle mbH, 972 F.2d 1272, 1277, 23 USPQ2d 1839, 1844 (Fed. Cir. 1992), rehearing, en 
banc, denied by U.S. App. LEXIS 25713 (Fed. Cir. 1992) (The General Foods court notes the equivalence in 
this  context  between  “patentably  distinguishable”,  “patentable  distinctions”  and  “whether  such  differences  would  
have  been  obvious  to  one  of  ordinary  skill  in  the  art”).       
 
12  M.P.E.P. §804 sets forth the analysis required to support an obviousness-type double patenting rejection.  
Generally, an obviousness-type double patenting analysis entails two steps.  First, the claim in the earlier patent 
and the claim in the later application must be construed and the differences determined. Next, a determination 
must be made whether the differences in subject matter between the two claims render the later claim patentably 
distinct.  Eli Lilly and Co. v. Barr Laboratories Inc., 251 F.3d 955, 968, 58 USPQ2d 1869, 1878 (Fed. Cir. 
2001), rehearing, en banc, denied by, without opinion by 2001 U.S. App. LEXIS 16987 (Fed. Cir. 2001), cert. 
denied, 534 U.S. 1109, 151 L.Ed.2d. 879, 122 S.Ct. 913 (2002).    
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 Claims Must be Compared 
 
In determining whether obviousness-type double patenting exists, it is the claims as a whole 
which must be analyzed.  Merely relying on information disclosed within a claim is insufficient 
for this purpose.  The case of General Foods Corp. v. Studiengesellschaft Kohle mbH13 
underscores this point. 
 
General Foods involved two patents owned by the defendant Studiengesellschaft Kohle 
(“SGK”).    Claim  1  of  the  ‘619  patent,  issued  in  1974,  provides a 9-step process (beginning with 
step (a)) for recovering caffeine from moist CO2 in which it is absorbed after contact under 
certain  conditions  with  green  coffee.    Claim  1  of  the  ‘639  patent,  issued  in  1981,  provides  a  two-
step process for decaffeinating raw coffee by contacting the coffee with moist CO2.14  
 
The  District  Court  held  that  claim  1  of  the  ‘639  patent  is  “obvious  from  claim  1(a)”  of  the  ‘619  
patent and is therefore invalid due to obviousness-type double patenting.15  The Court of Appeals 
reversed.  
 
The  District  Court’s  error  was  in  failing  to  focus  on  what  was  patented  by  claim  1  of  the  ‘619  
patent.    To  determine  what  is  patented,  “claims  must  be  read  as  a  whole  .  .  .”16  It was error to 
focus exclusively on the single step (a) of claim 1 in the ‘619  patent  for  what  that  step  discloses.    
“.  .  .  [I]n  accordance  with  the  principles  of  claim  construction  discussed  early  in  this  opinion,  
step  (a)  is  not  ‘claimed’ in  the  ‘619  patent,  nor  is  it  ‘patented’  or  ‘covered’  as  the  trial  court  
seems to have thought it was . . . . This concept violates the fundamental rule of claim 
construction, that what is claimed is what is defined by the claim taken as a whole, every claim 
limitation  (here  each  step)  being  material.  What  is  patented  by  claim  1  of  ‘619  is  a 9-step 
caffeine recovery process, nothing  more  and  nothing  less.”17   
 
The  Court  of  Appeals  said  that  “.  .  .  the  disclosure of a patent cited in support of a double 
patenting rejection cannot be used as though it were prior art, even where the disclosure is found 
in the claims.”18  The claims at issue defined two separate inventions; the decaffeination of 
coffee  and  the  recovery  of  caffeine.    According  to  the  Court  of  Appeals,  these  are  “patentably 

                     
13  972 F.2d 1272, 23 USPQ2d 1839 (Fed. Cir. 1992), rehearing, en banc, denied by U.S. App. LEXIS 25713 
(Fed. Cir. 1992).    
 
14  Id. at 1277.    
 
15  Id.  at  1280.      The  lower  court  incorrectly  adopted  the  term  “claim  1(a)”  to  refer  to  step  (a)  of  claim  1  of  the  
‘619  patent.    The  Court  of  Appeals  said  that  “[o]f  course,  there  is  no  such  thing  as  ‘claim  1(a),’  .  .  .  .  There  is  a  
claim 1 and the first step of  its  9  recited  steps  is  designated  ‘(a).’”    Id.  
 
16  Id. at 1278 (citing Carman Indus., Inc. v. Wahl, 724 F.2d 932, 940, 220 USPQ 481, 487 (Fed. Cir. 1983) 
(“[W]e  wish  to  clarify  that  double  patenting  is  determined  by  analysis  of  the  claims  as  a  whole.”)).       
 
17  Id. at 1280.    
 
18  Id. at 1281.    
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distinct inventions between which there cannot be double patenting. Clearly the two patents do 
not claim the same invention . . . . Under an obviousness-type double patenting analysis, neither 
claimed process  is  a  mere  obvious  variation  of  the  other.”19 
 
If the earlier claim defines a species of a later genus claim, obviousness-type double patenting 
can result.20  In contrast, where the earlier claim is the genus and the later claim is the species, 
double patenting need not result.   
 
In In re Kaplan21,  the  Court  of  Appeals  addressed  the  Board’s  holding  of  double  patenting with 
respect to a pending claim in view of an earlier claim in a co-owned issued patent, both of which 
provide methods for making alkane polyols. In relevant part, the method provided by the patent 
claim employs an organic solvent which, based on the specification, could be interpreted to 
include tetraglyme and sulfolane.  No claim in the patent recites the use of a solvent mixture.22  
The pending claim is an improvement claim reciting, in relevant part, the use of a solvent 
mixture of tetraglyme and sulfolane.23  The  Court  reversed  the  Board’s  upholding  of  a  double  
patenting  rejection,  stating  that  “[the  board]  has  confused  double  patenting  with  ‘domination’  
which,  by  itself,  does  not  give  rise  to  double  patenting.”24  The  Court  goes  on  to  state  that  “[b]y 
domination  we  refer  .  .  .  to  that  phenomenon  .  .  .  whereunder  one  patent  has  a  broad  or  ‘generic’  
claim  which  ‘reads  on’  an  invention  defined  by  a  narrower  or  more  specific  claim  in  another  
patent,  the  former  ‘dominating’  the  latter  because  the  more  narrowly claimed invention cannot be 
practiced without infringing the broader claim . . . . This commonplace situation is not, per se, 
double  patenting  as  the  board  seemed  to  think.  [cites  omitted]”25     
 
 The One-Way and Two-Way Tests 
 
In determining obviousness-type  double  patenting,  the  “one-way”  test  is  generally  used.26  In the 
one-way test, obviousness-type double patenting is found with respect to a later claim if the 
subject matter of that claim is not patentably distinct from the subject matter of an earlier 
claim.27 
 

                     
19  Id. at 1278.    
 
20  But see, the discussion of the two-way test which follows.   
 
21  789 F.2d 1574, 229 USPQ 678 (Fed. Cir. 1986).   
 
22  Id. at 1575.   
 
23  Id.   
 
24  Id. at 1577.  
 
25  Id. at 1577-78.  
 
26  See, e.g., In re Berg, 140 F.3d 1428, 1432 (Fed. Cir. 1998).    
 
27  See, e.g., 3 D.S. Chisum, CHISUM ON PATENTS §9.03[3][d] (2003).    
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The one-way test was applied in the case of Eli Lilly and Company v. Barr Laboratories Inc.28  
Lilly owned patents relating to fluoxetine hydrochloride and its various uses. Fluoxetine 
hydrochloride is the active ingredient in the antidepressant drug Prozac.  Specifically, and in 
relevant  part,  claim  7  of  one  of  these  patents,  the  ‘549  patent,  provided  a  “method  of  using  
fluoxetine  hydrochloride  to  block  serotonin  uptake  in  animals.”29  Lilly brought infringement 
actions against Barr Laboratories  and  other  defendants  (collectively  “Barr”)  under  35  U.S.C.  
§271(e)(2)(A),  alleging,  in  relevant  part,  that  Barr’s  Abbreviated  New  Drug  Applications  
(ANDAs)  infringed  claim  7  of  the  ‘549  patent. 
 
Barr  asserted,  in  relevant  part,  that  claim  7  of  the  ‘549  patent was invalid for obviousness-type 
double  patenting  and  that  claim  1  of  Lilly’s  earlier  ‘213  patent  served  as  a  basis  for  this  
invalidity.    Claim  1  of  the  ‘213  patent  provides  “[a]  method  for  treating  anxiety  in  a  human  
subject in need of such treatment which comprises the administration to such human [of] an 
effective  amount  of  fluoxetine  or  .  .  .  pharmaceutically  acceptable  salts  thereof.”30        
 
The Court of Appeals applied the one-way test for obviousness-type double patenting, in that it 
limited its  inquiry  to  determining  whether  the  subject  matter  of  claim  7  of  the  ‘549  patent  is  
patentably  distinct  over  claim  1  of  the  earlier  ‘213  patent.31  
 
The Court of Appeals first construed the two claims at issue and determined the differences 
between them.  In  doing  so,  the  Court  found  that  “the  only  difference  between  claim  1  of  the  
‘213  patent  and  claim  7  of  the  ‘549  patent  is  that  the  former  addresses  a  method  of  treating  
anxiety in humans with fluoxetine hydrochloride while the latter claims a method of using 
fluoxetine  hydrochloride  to  block  serotonin  uptake  in  animals.”32  Once this difference was 
ascertained, the Court then determined whether this difference rendered the claims patentably 
distinct.  Based on evidence provided by Barr, the Court of Appeals concluded that serotonin 
uptake inhibition necessarily occurs when fluoxetine hydrochloride is administered to a human, 
for any purpose, including the treatment of anxiety, and therefore, serotonin uptake inhibition is 
an inherent result of fluoxetine hydrochloride administration. 
 
The Court of Appeals applied the law of anticipation through explicit or inherent disclosure of 
each  claim  limitation,  and  determined  that  claim  1  of  the  ‘213  patent  anticipated  claim  7  of  the  
‘549  patent.    Since  “[a]  patentable distinction does not lie where a later claim is anticipated by an 
earlier  one”33,  the  Court  of  Appeals  reversed  the  District  Court’s  summary  judgment  ruling  that  
claim  7  of  the  ‘549  patent  is  not  invalid  under  the  doctrine  of  obviousness-type double patenting.   

                     
28  251 F.3d 955, 58 USPQ2d 1869 (Fed. Cir. 2001).    
 
29  Id. at 969.    
 
30  Id. at 962.    
 
31  Id. at 968.    
 
32  Id. at 969.    
 
33  Id. at 970.     
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In  the  “two-way”  test  for  obviousness-type double patenting, two determinations must be made.  
Specifically, in the two-way test, obviousness-type double patenting is found with respect to a 
later claim if (i) the subject matter of that claim is not patentably distinct from the subject matter 
of an earlier claim, and (ii) the subject matter of the earlier claim is not patentably distinct from 
the subject matter of the later claim.34 
 
“[W]hen  the  two-way test applies, some claims may be allowed that would have been rejected 
under  the  one  way  test.”35  The two-way test is applied in the unusual circumstance where it is 
necessary to prevent a finding of obviousness-type  double  patenting  “when  the  applicants  filed  
first for a basic invention and later for an improvement, but, through no fault of the applicants, 
the PTO decided the applications in reverse order of filing, rejecting the basic application 
although it would have been allowed if the applications had been decided in the order of their 
filing.”36 
 
It is a question of law as to whether the one-way test or the two-way test applies, and this 
question is therefore reviewed without deference.37 
 
 Terminal Disclaimers 
 
The patent statute permits a patentee or applicant to disclaim the terminal part of a patent’s  
term.38 Where an obviousness-type – but not statutory – double patenting rejection is made in a 
patent application or in a reexamination proceeding, a terminal disclaimer can be filed to obviate 
that rejection.39  To do so, however, the terminal disclaimer  must  state  that  “any  patent  granted  
on that application or any patent subject to the reexamination proceeding shall be enforceable 
only for and during such period that said patent is commonly owned with the application or 
patent which formed the basis  for  the  rejection.”40  
 
Filing a terminal disclaimer in this context achieves the purpose of an obviousness-type double 
patenting rejection, which is to prevent the term of patent protection from being improperly 
extended.  Filing a terminal disclaimer to overcome an obviousness-type double patenting 

                     
34  See, e.g., 3 D.S. Chisum, CHISUM ON PATENTS §9.03[3][d] (2003).    
 
35  In re Berg, 140 F.3d 1428, 1432 (Fed. Cir. 1998).    
 
36  Id.  See, also, 3 D.S. Chisum, CHISUM ON PATENTS §9.03[3][d] (2003); and In re Braat, 937 F.2d 589, 19 
USPQ2d 1289 (Fed. Cir. 1991) (applying the two-way  test  in  reversing  the  Board’s  holding  of  double  patenting).     
 
37  In re Berg, 140 F.3d at 1432 (citing In re Emmert, 124 F.3d 1458, 1460, 44 USPQ2d 1149, 1151 (Fed. Cir. 
1997)).    
 
38  35 U.S.C. §253.  This section also permits the disclaimer of any complete claim and the disclaimer of the 
entire term of a patent. 
 
39  37 C.F.R. §1.321(c).    
 
40  37 C.F.R. §1.321(c)(3).    
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rejection, however, does not raise a presumption or estoppel regarding the merits of the 
rejection.41 
  
 Restriction Practice 
 
The patent statute permits restriction practice by the Patent Office.42  Specifically, section 121 
provides  that  where  “two  or  more  independent  and  distinct  inventions  are  claimed  in  one  
application, the Director may require the application to be restricted to one of the inventions . . . . 
A patent issuing on an application with respect to which a requirement for restriction . . . has 
been made, or on an application filed as a result of such a request, shall not be used as a 
reference . . . against a divisional application or against the original application or any patent 
issued on either  of  them  .  .  .  .”  (emphasis  added).43 
 
In  effect,  the  claims  of  a  divisional  application  or  resulting  patent  are  “shielded”  from  double  
patenting attack based on claims of the restricted application or resulting patent.44  However, this 
shield is available only  when  the  divisional  application  is  filed  as  a  result  of  an  examiner’s  
restriction  requirement  and  the  divisional’s  claims  are  consonant  with  that  restriction  
requirement.45 
 
The recent case of Bristol-Myers Squibb, et al. v. Pharmachemie B.V.46 underscores this notion.  
In Bristol,  the  patent  at  issue  was  the  ‘927  patent,  licensed  to  Bristol,  which  claimed  methods  for  
treating tumors using certain platinum-based compounds, and compositions useful for these 
methods. Bristol brought an infringement action against Pharmachemie.  As a defense, 
Pharmachemie  asserted  that  the  ‘927  patent  was  invalid  for  obviousness-type double patenting 
over the co-owned  ‘707  patent  claiming  related  compounds.    Bristol  invoked  section  121  of  the  
patent statute as a defense against the double patenting charge. 
 
Both  patents  originated  from  a  series  of  applications  beginning  with  the  ‘989  application,  filed  in  
1972.    The  ‘989  application  originally  claimed  the  subject  matter  corresponding  to  that  claimed  
in  the  ‘707  and  ‘927  patents.  In all, the Patent Office issued five restriction requirements in 

                     
41  See, e.g., Quad Envt’l.  Tech.  Corp.  v.  Union  Sanitary  Dist., 946 F.2d 870, 874, 20 USPQ2d 1392, 1394-1395 
(Fed. Cir. 1991), rehearing denied by 1991 U.S. App. LEXIS (Fed. Cir. 1991); and Ortho Pharmaceutical Corp. 
v. Smith, 959 F.2d 936, 941-942, 22 USPQ2d 1119 (Fed. Cir. 1992).    
 
42  35 U.S.C. §121.    
 
43  Id.  See, also, 37 C.F.R. §1.142, which implements the provisions of 35 U.S.C. §121.    
 
44  In re Berg at 1436.    
 
45  Gerber Garment Technology, Inc. v. Lectra Systems, Inc., 916 F.2d 683, 685, 16 USPQ2d 1436 (Fed. Cir. 
1990)  (stating  that  “[c]ompliance  with  a  restriction  requirement  means  the  claims  in  a  divisional  application  must  
be  consonant  with  those  not  elected  under  that  requirement.”);;  see, also, M.P.E.P. §804.01 for a discussion on 
the prohibition of double patenting rejections under 35 U.S.C. §121, and the role of consonance in this regard.      
 
46  361 F.3d 1343, 70 USPQ2d 1097 (Fed. Cir. 2004), rehearing, en banc, denied by 2004 U.S. App. LEXIS 
10300 (Fed. Cir. 2004).     
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connection with this patent family during the course of 15 years of prosecution.  In relevant part, 
there  was  a  restriction  requirement  issued  in  1973  in  connection  with  the  ‘989  application 
abandoned  in  1977,  and  a  1977  restriction  requirement  issued  in  connection  with  the  ‘955  
continuation  application  filed  in  that  year,  which  later  issued  as  the  ‘707  patent.    The  1977  
restriction requirement was different than, and inconsistent with, the one issued in 1973, to 
which  a  response  was  filed.    The  1977  restriction  requirement  was  responded  to,  and  the  ‘706  
divisional  application  was  filed  in  1978,  which  ultimately  led  to  the  ‘927  patent. 
 
The  District  Court  “concluded  that  the  [§121] statutory  requirement  was  satisfied  because  ‘it  is  
evident that the original 1973 restriction requirement remained in effect and required the 
applicants to pursue their method of treatment and pharmaceutical composition claims in a 
divisional application.  This restriction requirement was never cancelled, revoked, or 
withdrawn.’”47   According  to  the  Court  of  Appeals,  however,  “even  though  at  some  points  
restriction requirements were imposed that were similar to, or even identical to, earlier restriction 
requirements, each requirement was nevertheless separately imposed with respect to each 
separate application.  The record thus does not support the inference that any of the various 
restriction requirements automatically carried forward, in part or in whole, from one application 
to  the  next.”48  For  that  reason,  the  Court  vacated  the  District  Court’s  summary  judgment  ruling  
that §121  protection  was  available  for  the  ‘927  patent.   
           
IV. PROCEDURAL ASPECTS OF DOUBLE PATENTING 
 
In addition to serving as the basis for rejecting a pending claim, an assertion of double patenting 
can also be used as an affirmative defense to a charge of patent infringement.49  As an assertion 
of claim invalidity, this defense must be proven by clear and convincing evidence.50   
 
An assertion of invalidity based on double patenting, like any other ground for invalidity, must 
be evaluated against individual claims, and not an entire patent.51  Thus, under the patent statute, 
whenever, without deceptive intent, a claim of a patent is invalid for double patenting, an action 
may still be maintained for the infringement of a claim of the patent which is valid.52     
 

                     
47 Id. at 1347.     
 
48 Id. at 1349.     
 
49 See, e.g., Symbol Technologies, Inc. v. Opticon, Inc., 935 F.2d 1569, 1580, 19 USPQ2d 1241 (Fed. Cir. 1991) 
(citing Studiengesellschaft Kohle v. Northern Petrochemical Co., 784 F.2d 351, 352, 228 USPQ 837, 838 (Fed. 
Cir. 1986), cert. dismissed, 478 U.S. 1028, 106 S.Ct. 3343, 92 L.Ed.2d 763 (1986)).      
 
50 Id. (citing RCA Corp. v. Applied Digital Data Sys., Inc., 730 F.2d 1440, 1444, 221 USPQ 385, 387 (Fed. Cir. 
1984), cert. dismissed, 468 U.S. 1228, 82 L.Ed.2d 923, 105 S.Ct. 32 (1984), on remand at 606 F.Supp. 45, 225 
USPQ 556 (D. Del. 1984)).      
 
51 Ortho Pharmaceutical Corp. v. Smith, 959 F.2d 936, 942, 22 USPQ2d 1119 (Fed. Cir. 1992) (citing 35 U.S.C. 
§282 and Shelcore, Inc. v. Durham Indus., 745 F.2d 621, 625, 223 USPQ 584, 586-7 (Fed. Cir. 1984)). 
 
52  35 U.S.C. §282.  
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V. CONCLUSION 
 
Double patenting law has two prongs.  The law of statutory double patenting prevents more than 
one valid patent from issuing to a patentee on the identical invention.  Similarly, the judicially 
created doctrine of obviousness-type double patenting prevents the patentee of a first patent from 
obtaining a second, valid patent for subject matter patentably indistinct from the invention 
claimed in the first patent, unless the terms of the two patents are coextensive. 
     


